BEFORE THE ENVIRONMENTAL APPEALS BOARD
OF THE STATE OF DELAWARE

In re: Appeal of Regulation No. 1146 Appeal NO0g-5
(Electric Generating Unit (Conectiv Delmarva Gextien Inc.)
Multi-Pollutant Regulation)

PREHEARING RESPONSE OF DNREC TO CONECTIV DELAMARVA
GENERATION'S PREHEARING MEMORANDUM

Conectiv Delmarva Generation Inc., Inc. (“*Conectikias appealed the Secretary of
DNREC'’s adoption of Regulation 1146. Regulatiod@ tequires Delaware’s eight largest and
highest emitting electric generating units to redlamissions of three major air pollutants. The
pollutants are sulfur dioxide (“SO, nitrogen oxides (“NQ”), and mercury. Conectiv owns

three units subject to Regulation 1146.

Conectiv Unit/Description Nameplate Year of Initial
Rating (MW Operation/
Age of Unit
EDGE MOOR 3 Dry-bottom pulverized coal fired boiler
Capable of firing coal, oil or gas (natural or I&itd 75 MW 1954/
Has SNCR that is run based on economics as negdssaeet NQ | (& small unit) 53 years old
SIP Call and NSR based permit caps only
- This is a peak load unit — utilized primarily byetbrid during times
of higher electric demand
EDGE MOOR 4
Dry-bottom pulverized coal fired boiler 177 MW 1966 /
Capable of firing coal, oil or gas (natural or I&id (intermediate 41 years old
. This is a peak load unit — utilized by the grididgrhigher need size for DE)
EDGE MOOR 5
Residual-oil & gas firing boiler 446 MW 1973/
Capable of firing fuel oils, natural gas, and laldgs in any (DE’s largest 34 years old
combination unit)
Because of the relatively high cost of the oil giad fuels combusted
by this unit, it tends to operate primarily duripgriods of high
electric demand.

NRG Energy Inc. and the City of Dover own and ofeethe only other electric

generating units that are required by Regulatio#6lib reduce emissions. DNREC’s 2002




emissions inventory shows that Conectiv, NRG andddat basically the top of the list for
emitting high levels of the SGind NG .} They represented 55 percent of Delaware’s 2002
point source N@ emissions and 74 percent of point source &dissions. In 2002, only the on-
road and off-road mobile sources categories emittece NG than coal and oil fired power
plants. In addition, as part of Delaware’s effaasttain and maintain compliance with the
ozone and fine particulate matter National AmbiemtQuality Standards (“NAAQS”), DNREC
and/or EPA has adopted post-2002 control measha¢significantly reduce emissions from
most of the largest source categories.

Further, mercury is a hazardous air pollutant pemitted at rather high levels
from coal burning electric generating facilitiegluding Conectiv’'s Edge Moor’s Units 3 and 4.
After the shutdown of Occidental Chemical Corparatithe 2004 Toxic Release Inventory data
shows that 77 percent of all of mercury emissionBelaware come from the 6 coal fired power
units subject to Regulation 1146. The TRI reptsb &howed that these 6 coal-fired power
plants were the number 1 and number 2 highestgceedatting sources in the State. These 6
units, including Edge Moor 3 and*4urrently have no specific mercury controls.

Requlatory Scheme

Three specific statutory purposes of DNREC arertwige: “[a] program for the
management of the land, water, underwater aneésgurces of the State so directed as to make
the maximum contribution to the interests of thegde of the State,” “[a] program for the

control of pollution of the land, water, underwated air resources of the State to protect the

! According to 2002 data, Conectiv ranked No. lhadargest single point source of N@missions in Delaware
2002 Base Year Ozone State Implementation Plandtonis Inventory fir VOC, NQ and CO for the State of
Delaware, Final report dated June 1, 2007 at [5.2-3

2 0il and natural gas burning electric generatinigsuare not required by DNREC's Regulation 114éeuce
mercury emissions because mercury emissions frosethnits are significantly less than from coahing units.
Further, the current particulate controls on UBitnd 4 may already be reducing mercury emissmssmne extent.



public health, safety and welfare” and “[a] progreonthe management of the land, water,
underwater and air resources of the State, foripudtreational purposes, and for the conserving
of wildlife and aquatic life.” Del. C.8§8 6001(c)(1), (2) & (3). Thus, Delaware state law
requires the Secretary of DNREC to conserve antkgirthe environment while ensuring that
“the development, utilization and control of thadawater, underwater and air resources of the
state” are “employed for beneficial uses and natted’ and are “protected from pollution in the
interest of the health and safety of the publiciletassuring adequate supplies for domestic,
industrial, power, agricultural, recreational arides beneficial uses.” Del. C.§ 6001(a).

Federal Clean Air Act

The federal Clean Air Act further mandates thatt&t improve the quality of their air to
the minimum acceptable levels necessary to prptgdaic health, safety, welfare, and the
environment. Those minimum health levels are distaa in primary and secondary
(“NAAQS”). States have required timeframes withihich to improve their air quality so that
they “attain and maintain” compliance with each N@3. The original Clean Air Act was
enacted in 1963, and it underwent major amendmeri865, 1967, 1970, 1977, and 1990.
NAAQS were established in the 1970 revision. ERA issued NAAQS for six pollutants: §0
particulate matter, N§ carbon monoxide, ozone, and lead. The NAAQS$ &rticulate matter
was revised in 1997, and again in 2004. The NAAQ®zone was revised in 1997 and is now
undergoing revision in 2007. All or portions of [B®are have been in nonattainment for ozone
since the NAAQS was first established in 19Although it is now 2007, Delaware’s air quality
still falls below minimal acceptable health levids ground level ozone in all three counties, is
designated by the EPA as non-attainment for ozame the entire state is included as part of the

Philadelphia-Wilmington-Atlantic City (PA-NJ-MD-DE)zone non-attainment area. In



addition, Delaware’s air quality falls below minihacceptable health levels for fine particulate
matter (“PM ") in New Castle County, and New Castle Countyasignated for non-attainment
for PM,sand included in a Philadelphia Consolidated Metlitgno Statistical Area based non-
attainment area. Delaware is continuing to makgmss towards attainment of both of these
NAAQS, and reducing pollution and precursor emissis paramount to its progress.

In recognition of the unacceptable pervasivenes®ofattainment of the ozone NAAQS,
Congress in the 1990 CAA amendments added sevecté@ss for States who fail to make
progress toward, or to reach the NAAQS. One sanasi to require higher offsets for new
sources that want to locate within a non-attainneee&® A second is that federal highway
grants ranging into the millions of dollars maylbst. However, the most severe sanction for
failing to reach attainment remains that the citszef Delaware, including our children, parents
and loved ones continue to breathe unhealthy air.

The federal government tried to balance the neetidalthy air with other economic
considerations when it enacted the CAA and its amamts. Provisions of the Act required
major new sources in non-attainment areas to ircthd best air pollution controls for both
attainment and non-attainment pollutants in theirstruction. Older major sources were
allowed to delay installing up-to-date air pollutioontrols until they made changes or
modifications. This seemed sensible, since poltutiontrol devices would be installed while
changes were being made. Yet, despite this ragemeof the Act many older sources have not
yet been required to install any type of advandegdlution control equipment. This attempt

by Congress to balance interests at the time loki® lsmany of the highest emitting facilities

% Thus, if someone wanted to build a new power piart new factory to promote industry and econogniwth in
a non-attainment area, not only would they haviestall LAER level pollution controls (lowest ackisble
emissions reductions for those non-attainment feoiks), but they would have to offset any expegi@tition by
more than a 1:1 ratio.



continuing to operate almost 40 years later witlibase controls being installed. Not
coincidentally, many states impacted by those lalghly polluting sources continue to be in
non-attainment and continue to have unhealthyHnis previous sentence well describes
Delaware, and the three Conectiv units that aredlgect of this appeal.

NOx& SO,

Delaware needs reductions in N@nd SQin order to meet EPA NOSIP Call
requirements and to reach attainment with the 8-NAAQS for ground level ozone (and the
state 1-hour ground-level ozone ambient air qualiiyndards), and the NAAQS for fine
particulate matter—in order to gain more healthry &lOx is a precursor chemical to the
formation of both ground-level ozone and fine mautate matter. Both ground-level ozone and
fine particulate matter cause significant healtti anvironmental impacts.Delaware also needs
reductions in S@to reach attainment in New Castle County withRAAQS for particulate
matter emissions (PM). SQ is a pollutant precursor to particulate matterssioins, and is
itself harmful to public health, safety, welfaredahe environmertt. To help Delaware attain the
ozone and Pl NAAQS, and for other reasons (i.e., to reduced@xnissions from the No. 1
and No. 2 TRI sources, to aid in meeting stateorejihaze obligations, to reduce Chesapeake

and Inland Bay nitrogen deposition, to reduce theacts of acid rain, and to help mitigate local

* See EPA'’s Clear Skies Act Technical Support Paekadd9. “Health and environmental effects fromhievels
of ozone include: ° moderate to large (more tha#bRdecreases in lung function resulting in diffigun
breathing, shortness of breath, and other symptdiRespiratory symptoms such as those associatbd wi
bronchitis (e.g., aggravated coughing and chest)paincreased respiratory problems (e.g. aggienaif asthma,
susceptibility to respiratory infection), which efft result in hospital admissions and emergency nasits; ©
Reduced productivity for workers in outdoor jobsépeated exposure to ozone could result in chronic
inflammation and irreversible structural changethmlungs that can lead to premature aging ofuhgs and other
long-term respiratory illnesses; and ° Damage tedbecosystems, trees and ornamental plants,rapd.c

® See EPA'’s Clear Skies Act Technical Support Pagkad7. “Effects of Sulfur Dioxide (S0 °Contributes to
premature death and serious respiratory and caasiooNar illness (e.g., asthma, chronic broncHigsyt attacks)
due to fine particles. °Acidifies surface wategucing biodiversity and killing fish. °Damagesdsts through
direct impacts on leaves and needles, and by sidifi@ation and depletion of soil nutrients. °Gobutes to
decreased visibility (regional haze). °Speeds agratg of monuments, buildings and other stoneraathl
structures.



impacts on communities), Regulation 1146 was prgateld to require reductions in Sé&nd
NOyx emissions. Regulation 1146 includes two phasesdfctions. The first phase of pollution
reductions is required beginning May 1, 260%he first phase consists of an annual emission
cap and an interim emission rate limitation. Tcebtbe first deadline, sources are given the
flexibility to average emissions among units atamp Thus, controls may be installed on one or
more units, and then emissions can be averagedhdathnits who have not yet received
controls’ In 2012, the final phase of reductions under Reign 1146 begins. Under Phase II,
a more stringent emission rate must be achievedanissions cannot be averaged among dnits.
Regulation 1146 is intended to achieve necessdnct®ns in order to meet the State’s
obligations toward, among other things reducingad@exmissions from the No. 1 and No. 2 TRI
sources, to aid in meeting State regional hazegattins, to reduce Chesapeake and Inland Bay
nitrogen deposition, to reduce the impacts of a&id, to help mitigate local impacts on
communities in addition to reaching attainment vidélaware Regulation 3 air quality standards
and the Clear Air Act's NAAQS for ground level ozand for fine particulate matter.
Delaware has been in non-attainment with the 1-baone standard for more than 35 years, and
in 2004, Delaware was designated as non-attainfoetite more stringent 8-hour standard for
ground level ozone. The Clean Air Act required thighin 5 years of designation as non-
attainment, that Delaware achieve attainment via#lt standard. Since the standard is set at a

level that is supposed to be the minimum necegsapyotect public healtfi (with a margin of

® This date corresponds with the ozone season audtiens in Delaware are needed by this date irrashow a
Reasonable Rate of Progress towards attainmerg tigndata from that ozone season as required By EP

" This allows flexibility and time to install polligin controls, as 2 out of 3 sources have more thaffiected unit.

8 This date more than 3 years after adoption ofuledemonstrates the Department’s expectatiordasite to
have all of these old, dirty sources reduce tleiels of unhealthy pollutants in an appreciable.way

® DNREC has counted on these reductions in its Redse Rate of Progress Plan that was submitted®fo B
demonstrate the steps Delaware is taking in oalattain the NAAQS.

19 EPA has determined that this was not met, an@@¥ 2hey proposed a more stringent primary andretny
ozone NAAQS to correct this situation.



safety), that means that Delaware’s air quality n@shealthy when the designation was made in
2004, and that Delaware’s air quality is required¢ at healthy levels of these pollutants by
2009. During this entire time of non-attainmemhigsions from the Conectiv's smoke stacks
have contributed to the problem. DNREC concedas3b+ years is a long time for citizens to
continue to breathe unhealthy air, and Regulatb#6ls a mechanism that Delaware needs to
clean up some of the largest sources in the $tate.
Mercury

EPA enacted the federal Clean Air Mercury Rule (MIR"), a cap and trade program,
intended to reduce emissions of mercury from dlegenerating facilities because they are large
mercury sources. Mercury emitted through the stdacknm power plants is a hazardous air
pollutant. It settles onto land and into waterrses, both near and far from the stacks, and then
becomes biologically changed into the type of mertiat is toxic to humans. This mercury is
a persistent, bioaccumulative neurotoxin. Fislestgt, and it becomes more concentrated
higher up the food chain (i.e., big fish eat Iotdittle fish, the mercury builds up in the fisma
then humans eat the fish that contain all the migrciHigher levels are transferred to humans
when humans eat those fish. Mercury ingestioncaaise serious health impacts including
neurological damage to developing fetuses, infantschildren-?

Although mercury pollution is a global problemistalso directly a Delaware problem.

Studies show that more mercury is deposited naaces of mercury emissions, such as coal-

! Regulation 1146 is one of many control measureipartment has adopted to show progress towaddatzain
the ozone and PM NAAQS.

125ee EPA's Clear Skies Act Technical Support Paekadd7. “Effects of Mercury (Hg). °lmpairs cogmé and
motor skills with children of women who consumeglaamounts of fish during pregnancy being the ragtisk.
°Increases risk of cardiovascular effects (bloogspure regulation, heart rate variability and hearbnary disease)
in children and adults. °Impairs reproductive, ioma and endocrine systems. °Causes adverse effettsling
reproductive and neurological effects, in loonspkmbtter, and other fish-eating animals. °Bioaoalates so that
the concentrations in the fish and animals whdishtare many times the concentration of mercurnyater.”



fired electric generating stacks, causing mercepogition “hot spots’® Indeed, there are 2006
Fish Consumption Advisories related to mercuryther Delaware River from the Delaware State
Line to the C & D Canal; the Lower Delaware Rivad@elaware Bay, and in the Saint Jones
River, and Silver Lake. Thus, Delaware citizensned take full advantage of their natural
fishery resources for fear of harm to themselv&lso, pregnant women and women who may
become pregnant fear that they may injure theioumlshildren because they ate fish caught in
our waters. This is not consistent witb&l. C.8 6001(c)(1), (2) & (3).

Regulation 1146 controls mercury emission ratdsvmphases, January 1, 2009, and
January 1, 2013. In addition to regulating emissetes, mercury mass emissions are controlled
in a single step from January 1, 2009, and bey@wlaware chose this alternative approach to
EPA’s cap and trade program because Delaware igatdd to protect its citizens by actually
reducing the mercury coming out the stacks of telaare coal burning electric generating
units and being deposited into Delaware and neighgpovater bodies.

In contrast to Delaware’s requirement that eachnaciuce its mercury emissions,
Conectiv prefers that Delaware adopt CAMR and altogrcury trading. However, modeling
done by the EPA predicted that mercury emissiori3alaware would actually increase under

CAMR.* Delaware’s position is that it will not allow ttimg of emissions credits for

neurotoxins such as mercury under the guise ofcirduwir contaminants Like many other

states, Delaware will not participate in CAMR ara$submitted Regulation 1146 to the EPA as

13 A U.S. EPA-funded research study -- conducteddi®3and 2004 in Steubenville, Ohio — used rain $esrgnd
meteorological data to track mercury from smokd&do monitors and concluded that nearly 70 peroétite
mercury in rain collected at an Ohio River Vallegmitoring site originated from nearby coal-burnindustrial
plants.

4 Based on EPA IPM results, IPM predicted increasmshcity factor of the Delaware coal units andmssaillation
of mercury controls. Thus, the IPM results alsedicted higher mercury emissions.

!5 Indeed, Delaware, along with other states, hag EiRA for violating Section 112 of the CAA, andlifag to be
protective of public health and welfare in enacting CAMR rule which allows trading in this neursito rather
than requiring actual emissions reductions.



an alternative to its CAMR program. Regulation @1gtthe rule that will prevent EPA’'s CAMR
from allowing mercury emissions to increase in Dealee.

Conectiv’s electric generating units subject to latgon 1146 for mercury reductions
were built in 1954 (Edge Moor 3) and 1966 (Edge M&o While some of the existing
pollution controls may reduce mercury emissionsienof these units presently have controls
expressly geared towards reducing mercury. Fuyrgigrough Conectiv is now challenging the
requirement relating to mercury, the report froexabnsultant submitted during the record of the
hearing indicating that because Conectiv had cotathib installing activated carbon injection
systems on those units, the report did not evaliigeosts associated with the other
technologies to see which would be more cost affe¢? Indeed, the report indicates that
Conectiv may not even find it necessary to ingtel ACI systems, but intends to do so as a
safeguard, because of the large inherent mercurgval of the current systems.This is
possible because Regulation 1146 does not spemifyGonectiv must achieve mercury
reductions, and also because the Regulation gv@saompliance alternatives. Phase |
applicable on January 1, 2009, requires Conectmdet a standard of either 1 pound per trillion
Btu mercury emission rate or an 80 percent redactPhase Il, applicable on January 1, 2013,
requires Conectiv to meet a 0.6 pounds per trilBmn emission rate or a 90 percent reduction.

Need for Requlation 1146

1&Evaluation of the Compliance Implications to Coti¥s Edge Moor Plant to Meet Delaware’s Electric
Generating Unit Multi-Pollutant Regulation” dated@ember 2006 at p. 4. “Mercury Controls. °Aated Carbon
Injection (ACI). °Hallogenated Activated Carborndction (HACI). The model normally evaluated satarther
mercury control options (e.g., COHPACT), but onhakeiated ACI in this analysis, because of Conestiv’
commitment to install this technology.

7 «“Evaluation of the Compliance Implications to Coti¢'s Edge Moor Plant to Meet Delaware’s Electric
Generating Unit Multi-Pollutant Regulation” datedfsember 2006 at p. 7. “The modeling indicated Huyge
Moor 3 & 4 may not have to install activated carl§dcl) under the DE-3P Rule, because of the lanipeient
mercury removal at these two units. However, A@Uid be installed as a safeguard to insure comiavith DE-
3P Rule because of the potential variability intercury content of coal.”



Conectiv points out in its Prehearing Memo at thé it has demonstrated its
commitments to environmental stewardship and towbléare of the people of Delaware.
Conectiv states that over the last decade Edge Ma®wroluntarily used lower sulfur coal and
oil than is required by law. This does benefit ém@ironment. However, Conectiv does not
point out that the use of lower sulfur fuels wasessary to alleviate or address issues with
opacity violations from one of the units or thah#@s provided an economic benefit to Conectiv
by reducing its use of Acid Rain S$@llowances (which it can sell to the economic adiage of
Conectiv). Conectiv states that it has loweredssmns of NQ by instituting various
Reasonably Available Control Technology (“RACT”s$gms. This does benefit the
environment. However, Conectiv does not mentiat it was required by law to install those
systems, and that it went as far as to appeal dpaiment’s promulgation of the RACT
regulations in 1993. Further, Conectiv tells ybattit voluntarily installed selective non-
catalytic reduction (“SNCR”) technology on Unit &onectiv leaves out of this statement that
although the installation of the technology waamary, Conectiv benefits economically
through the utilization of the SNCR system by coltihg NOx emissions during the ozone
season and reducing its need to purchase allocatider the N@ Budget Program (a program
which Conectiv also appealed the Department’s ptgation of in 1997). Conectiv also fails to
mention that the Unit 3 SNCR system is relied ufmprovide emission reductions required by
Regulation 1125 to provide for the operation of lfeey Road electric generating units. Further,
this voluntary installation of the SNCR was usethétp justify not installing RACT that was
required in response to the 1993 NRACT Regulation 12. However, despite these ragnfa
drivers, Conectiv did not meet the presumptive GoImmBtu emission rate on any of its three

subject units that are relied on in the Departnze8tate Implementation Platfsand it only runs

18 The basis for the regional N@ap and trade programs, Regulation 37 and 391&16/mmBtu.

10



the SNCR on an “as needed” basis to keep it unsleegulatory/permit cap and when

economically advantageous to do so. In fact, Cionaans the SNCR that reduchi®©x off and

emits higher levels of this pollutant for signifidgparts of the year, and even turns it off at ime

during the ozone seasofrinally, Conectiv points out that it equippedgeédMoor with systems

to use landfill gas produced from the nearby Delavwgolid Waste Authority’s (“DSWA")

Cherry Island Landfill as a supplemental fuel feeun its boilers, which negates the need for
DSWA to flare and/or release those gases intotthesphere. DNREC agrees that there are
environmental benefits from utilizing landfill g&sr fuel as opposed to it being flared by
DSWA. Nonetheless, Conectiv does not mentiontti&tandfill gas is lower in sulfur than the
coal it would otherwise purchase and tends to predower NQ emissions than the coal and
residual oil fuels predominately fired at Edge Modfurther, Conectiv pays for the DSWA gas
at a Btu level commiserate with a less expensiadeof coal than Conectiv actually uses.
Consequently, the DSWA gas is a less expensive flielis, while there is an environmental
benefit to Delaware, there are also economic ineesiin that the fuel is cheaper and has less of
a sulfur content (which would reduce emission rafeSG) which would allow the unit to be
utilized more because it would help it stay bendéathnnual S@emissions rate and cap. It
may be clearer now, after hearing the non-statetd féhat Conectiv’'s demonstration of its
commitment to environmental stewardship shows erless altruism than one might have
gleaned from the Prehearing Memo. The above dismusnay also help to shed some light on
Conectiv’'s Prehearing Memo's statement which speéks desire to do more: “CDG also
would be in favor of making a significant commitnheh resources toward further demonstrable
environmental benefits; however, DNREC has not shamy substantiated or significant

environmental benefits flowing from the Rule.” reality, Conectiv has demonstrated that it will

11



do little without a regulatory driver and will igate against any regulatory driver that does come
out. However, once forced to make reductions, Ciwméhen touts itself as a good
environmental steward.

Indeed, before DNREC went to the step of adoptiagufation 1146, Secretary John A.
Hughes contacted Conectiv and NRG by letters detedh 4, 2004 (“Secretary’s Voluntary
Emission Reduction Letter”). The Secretary’s Vaérg Emission Reduction Letter stated in
pertinent part:

Consistent with your discussions over the pastf@nths, and in response to the
Governor’s call for a reduction in emissions offsuldioxide §0,), nitrogen oxideNOx)
and mercury, and the capping of carbon dioxide f3$nissions from Delaware’s
commercial power plants, | am setting forth théofeing path forward:

- Voluntary agreements between DNREC and Delawargtswercial power
plants will first be pursued. You will have an opgpnity to deliver an
acceptable reduction plan to DNREC by June 1, 2004.

An acceptable reduction plan must meet our maindsiteria

The plan must produce significant emission redustivom power plants
and

The reductions must be realized not later than2D@8.
The focus of our effort will be on coal and residoiafired units.
If the voluntary plants do not materialize or aret mcceptable to DNREC, then
we will initiate the regulatory development processJune 2, 2004. Committee
meetings will be scheduled, a draft requlation Wwéldeveloped by the end of
September, and final adoption will be by Decemlder2B04 (emphasis added)

Although Conectiv met with DNREC after that timarhe and discussed some proposals,
DNREC does not have an acceptable plan submitteditimg to it outlining Conectiv’s
response to the above letter. Consequently, DNREEunable to pursue its original desire to
obtain voluntary reductions sufficient to meetieed to reduce pollution. On January 6, 2006,
DNREC sent Conectiv another letter indicating thatas establishing a review committee to
develop a regulation (ultimately Regulation 1146jdcilitate a reduction of air emissions from
Delaware’s coal and residual oil fired power plafiRegulation Schedule Letter”). The

Regulation Schedule Letter indicated Conectiv’dsiat Edge Moor would be part of a

12



regulatory proceeding and that the pollutants teelgellated would be NQ SO« and mercury?

The letter set a schedule for development of thpuRdion with a date of May 32006, for

having a second draft of the regulation ready ssuis DNREC tried to abide by this schedule.

Thus, Conectiv was and has been on notice sineargsas March of 2004, that DNREC
intended to require a significant decrease in aomssof NQ;, SG and mercury from its units
and that DNREC planned to require those reductignso later than January 2, 2008.
Regulation 1146 was promulgated after the Departimeld 3 public workshops and 3
public hearings, 1 in each County. The hearingevar more well-attended than usual for
DNREC air regulatory hearings, and there was grehlic support for Regulation 1146. There
was some industry comment against it, but therealsssome public comment indicating that
the rule was not stringent enough. Regulation M4 finalized in January of 20G7. When
the Regulation was proposed, the date for impleatiemt of the Phase | controls was proposed
as January 1, 2009. After considering comments fitee stakeholders about the amount of time
necessary to install controls, and a review ofinfi@mation on the record, the Secretary
believed that the proposed date was achievablaldiatmined there was room for additional
flexibility and decided that pushing the date baxkay 1, 2009 was warranted. This date gave
5 more months for construction, and still coincidath the start of the ozone season in order to

make the benefit from the reductions be realizethén2009 ozone season. Further, the

¥ The letter stated the following concerning thosBupants: “ °NOXx is one of the key air pollutanist cause
Delaware’s ground level ozone problem, and an assatlarger regional ozone problem that coversmufdhe
eastern United States. °Both NOX and SOX are fiogmit contributors to Delaware’s fine particulatatter
problem, the associated larger regional fine paldgie matter problem and the regional haze probl&vercury is a
toxic heavy metal, which, when ingested, can caes®us neurological damage, particularly to depielg fetuses,
infants, and children. “

% The date the Rule was finally promulgated was&gafter the anticipated date in the schedulethieat
Secretary’s voluntary emissions reductions letérfar final adoption of any regulation. Furthétre schedule in
Secretary’s voluntary emissions reductions lettas ¥or voluntary reductions to take place no lgian January 2,
2008, and the first Phase of reductions from Reigulal 146 are not going to be required until MaR@Q9, which
is a year and a half later than the schedule gékilsecretary’s voluntary emissions reductiornteiet

13



Secretary modified the proposal in response toipabimments from stakeholders to provide for
a 1 year extension to the May 1, 2009, for, 8@issions reductions if a source was able to show
that it was unable to complete installation of esiws controls by the May 1, 2009, deadline.
The Secretary required this demonstration becduespublic record showed that the original
dates in the regulation were achievable and adhditibme would likely only be needed in
exceptional circumstances.

Further, the Secretary in his order promulgatirgrdrgulation directly addressed
concerns about the balance between protectingwieoement and public health and requiring
emissions reductions from industry:

This regulation shows that the Department’s expleatge struck a fair
balance in determining the emissions limits. Tieye relied upon accepted
industry information that the pollution control cése installed economically and
in time. The EGUs should have planned for theaitadton of pollution control
equipment long ago, but even with the Decembe2Q6, effective date of this
regulation, the Department has provided the EGU#b wiulfficient time for the
pollution control equipment to be installed. Moveo the law provides the
EGUs with ample recourse. For example, the Adrmatise Procedure Act
allows any person to petition for relief from a wdgtion, and the Department’s
statute also provides a relief mechanism in a vage&a The Department also will
be closely monitoring the EGUs progress, and resethe right to review the
limits and deadlines as may be warranted. The Btemnt may undertake its
own interim review of the time deadlines and liragst deems appropriate, and
the regulation’s minor modification to Section 8f3Regulation 1146 offers
another method of possible relief. This Order Yalimally set up an interim
review of this Regulation by directing that the Bement undertake by January
11, 2010, a complete review of the state of, apgeed changes in, technology,
cost effectiveness of available control technolegied control strategies, and
emissions rates; as well as a review of the EGldd,taeir emissions. This
review shall be used to consider whether the stedsdm Sections 4, 5, and 6 of
Regulation 1146 should be amended, including nandsirds adopted, to ensure
the continued improvement of the ambient air quatitDelaware.

Thus, the Secretary believed that Regulation 1Xdg@iged the proper balance. However, in
addition to adopting the regulation, he ordered [B¥Ro undertake an “Interim Review” to

reevaluate and reconsider the appropriatenes& @témdards no later than January 10, 2010

14



(after the first but prior to the second Phaseanhpliance dates). Such an action is reasonable
given the fact that industry, who does not likentour what they feel are unnecessary costs, often
provide reasons why control technology is too espanand or impossible to install, despite
there being evidence to the contrary. Howeves, ha more specific case where the regulated
entities generate a product that may be esseatthktpublic good. Thus, the Secretary provided
additional safeguards to prevent unwanted and umedieisnpacts.

The Department is not completely sure, even, tiateductions anticipated from all of
the control measures it is adopting (to includes¢éhattributable to Regulation 1146) will be
sufficient to reach attainment, although it beleteey will be sufficient. Nonetheless, the
reductions will significantly reduce pollution frothese power plant units that have been huge
sources of mercury, S@nd NG over the past 34 to 53 years. In addition, evtsr attainment
is reached, measures must be put in place to eatarement is maintained with the current
NAAQS, the 2006 PMsNAAQS, and the new ozone NAAQS likely to be pronatégl in 2008.

Conectiv Specific Arguments

Conectiv argues that the Department should havplgiparticipated in EPA’s Clean Air
Interstate Rule instead of promulgating Regulalid46. The Clean Air Interstate Rule (also
called “CAIR”) is another emissions trading ruldyeve a source can purchase emissions credits
from other sources, including out-of-state sourtesjlow it to continue to emit at its current
levels without installing pollution controfs. DNREC does not believe, mainly because of this
trading aspect, that CAIR alone is sufficiently feive of Delaware citizens, who should not
suffer the health effects of continued emissionslieof SQ and NOx and continued
nonattainment with the NAAQS. In fact, EPA’s CARbdeling showed that should Delaware

not promulgate Regulation 1146 and only participatine CAIR program, pollution emissions

% The Department has promulgated similar cap amtétprograms in Regulation 37 and Regulation 39.

15



inside the State may actually increase. Indeedfetieral NQ Budget Rule, implemented in
Delaware under Regulation 39, allows for tradingN@k emissions. So Delaware’s State
Implementation Plans, logically, assume a redudtiom this program. However, since
implementation of that rule, NOx emissions on aaawide basis have exceeded theirxNEIP
Call, Regulation 39 NQallowance allocations. The Hearing Officer sumaed Delaware’s
experience with cap and trade programs well inrdp®rt at page 15:

“Simply stated, the federal market based prograave Imot and are not expected

to work to clean Delaware’s air. While they magluee emissions in other states,

and while they may result in less pollution beirapsported into Delaware from

upwind states, they will not reduce the emissisomfwithin Delaware. Thus,

the Department’s exercise of its state authorigpigropriate in the face of

Delaware’s experience with a federal program tlagtdnd will not produce and

state environmental [benefit] in improved air qtyalind reduced Delaware

emissions from these large sources of air pollugiod public health benefits.

Conectiv argues both that DNREC'’s limits on itstsiire too stringent and will render
its assets economically useless and that DNRECdhawe adopted CAMR and CAIR rather
than its Regulation 1146. First, the Departmemiréh@nd did not accept this argument during
the development of Regulation 1146. The publiorédemonstrates that controls on power
plants are highly cost effective relative to otbentrol measures the Department has evaluated
or adopted. Also, these arguments are countetivgsince modeling runs under CAIR
indicate that the oil-fired units (one of whichsigecifically Edge Moor 5) in Delaware would
likely have no emissions because economics arky likendicate they would shut down under

CAIR.? Thus, Conectiv prefers that DNREC's simply impéemnCAIR and allow emissions

trading, which anticipates Conectiv’s newest utinijt 5, would not be economically viatfg.

2 EPA CAIR IPM modeling runs supporting EPA’s CAIRIIR shows that Conectiv's Edge Moor Unit 5 would
likely be rendered economically useless should Wate have simply adopted the CAIR Rule.

% The IPA modeling runs supporting EPA’s CAIR Rutews that Conectiv’'s Edge Moor Unit 5 would likélg
rendered economically useless should Delaware &dopted the CAIR Rule.
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Further, EPA’s CAIR Modeling shows that despite@dm by the Northeastern States
of CAIR, New Castle County would not be able tocteattainment with the ozone NAAQS
based on emissions reductions associated with CAiRwddition, DNREC did air quality
monitoring that zeroed out the contributions frdireaurces other than Delaware sources. The
results of the computer modeling showed that Delaisa&missions alone cause ozone non-
attainment all by themselves under certain metegroal conditions.

Conectiv also argues that emissions averagindpettar way to achieve lower emissions
rates from within a facility, instead of unit-by4tiallowable rates. That way, Conectiv could
choose to install the best pollution control equgmitnon certain units within its facility and
control the limits below what is required. Thewrauld install less expensive and less effective
controls on its other units, or leave them uncdl@do While that sounds like it is not a bad
solution, what it does is to continue to allow varghly emitting sources of air pollution to
continue to emit very high levels of pollution. &d® sources are among the largest in Delaware
and have been emitting at these high levels fonéen 34 and 53 years. Again, what Conectiv
seeks to avoid installing are commercially ava#adal pollution controls that have been
demonstrated to be effective in retrofit instabas and that would be required under the CAA
and Regulation 25 (Preconstruction Review) uponifization of these unité? Despite this, if
the Regulation 1146 limits were designed to provigeremaining reductions necessary to
achieve attainment, there would be more basis @oreCtiv’'s argument. However, compliance
with Regulation 1146 is not based on what is neddedttainment, because those reductions are
just not enough to achieve attainment. The conisgpiat through Regulation 1146 all of the
subject EGUs (among the largest emitting sourc&elaware) would install proven and cost

effective controls, and Delaware will seek addiéibneeded reductions from other source

% As indicated earlier, these units have not yehtmbject to NSR requirements that were adoptélaeii970s.
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categories (e.g., mobile sources, large indudtodérs, distributed generation, AIM coatings,
etc.). The bottom line is although these reductiare necessary to work towards attainment,
irrespective of that, it is not in the interestloé environment and the health of the people of the
state of Delaware to allow the largest sourcesisfgollution to continue to emit at these high
levels?

Conectiv continues to make its prior unsubstaadiaiaim that Regulation 1146 may
cause the early retirement of its units. (Study.dt3 and Prehearing Memo at p. 16). Conectiv
failed to provide the Secretary with data in theord concerning the normal life expectancy of
these highly polluting, old units. Such data wolddnecessary before the Secretary could
consider Conectiv’s claims which imply that unitiigh are 53, 41, and 34 years old have any
realistic life expectancy left before retiremehtad Conectiv provided data, on or committed to,
specific retirement dates for any of these units,Department could have given more weight to
Conectiv’s bald assertions. Further, part ofriteonale for not allowing emissions averaging
is to prevent sources such as Conectiv from slguttown its oldest units because they are no
longer viable and then transferring its pollutidlo@ances to other, newer units. Such a result
would, in effect, negate any actual emissions redng and be contrary to the purposes of
Regulation 1146, which is to require actual emissiceductions to improve in air quality.

Conectiv submitted its Compliance Plan on June0@dy, setting out the actions it
intends to take to reach compliance with Regulatib#6. Recall that Conectiv’'s consultant
concluded that Conectiv could not meet the Requiatil46’s S@emissions reductions by

installing sodium-based dry sorbent injection ie Expert Report at p. 4, Fn 4. submitted to the

% There may also be other economic benefits assakigith these control technologies. Should Cowenttall
controls on each unit sufficient to meet the levetyuired, it could still over control other unésd achieve a
benefit, as it could then sell N@missions credits in the CAIR program. In eff@nectiv is then reimbursed for
some of the costs of the controls, while Delawaizens would benefit from improved air quality.
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Secretary (and because of that the Report didvadtiate the cost effectiveness of those
controls). The cost data and time frame argunmmiaide by Conectiv in the record are based on
this expert’s conclusions, which said that Conewtiyst install flue gas scrubbers to comply with
the SQ reductions in the Regulation. Nonetheless, i€aspliance Plan, Conectiv certifies to
DNREC that it intends to reach the Sliinits of the Regulation using a sodium-based dry
sorbent injection system to reduce,mnissions on Units 3 and 4 and use a lower sulfur
residual fuel oil to lower emissions of $@r Unit 5. Thus, both Conectiv’'s arguments about
the expense of the S©ontrols and the credibility of its expert’'s camgibns are undermined by
its own submissions. Furthermore, while the expaort puts the costs of compliance with
Regulation 1146 at $243.3 million, Conectiv’'s Prafireg Memo at page 4 states that SCR and
FGD comprise the majority of that capital investin@vhich Conectiv does not intend to install
according to its Compliance Plan). The same éxpegort states the following: “The

proposed DE-3P Rule’s 24 hour averaging provisfon®Oy is, to the best of our knowledge,
unprecedented.” Nevertheless, the Department’ariieal Response Document at p. 12 states:
“[t]here are other dry bottom utility boilers inghJ.S. that operate SCRs on an average basis and
achieve NQ emission rates lower than 0.09 Ib/MMBTU on an agerbasis.” It further noted
that “[a]t least one such unit even has axNhissions compliance determination on a rolling 24
hour basis. In addition, the record justifies tise of the rolling 24-hour average basis because
of the need to achieve reduced short term emissi@iorrespond with the 8-hour ozone
NAAQS standard and the need for consistenk &luctions, particularly during the hottest and
sunniest hours of the day, which coincide with pelaktric generation. Finally, the

Department’s Regulation 12, which was promulgatetl993 and which these same Conectiv
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units are subject to, requires compliance on thmses24-hour rolling basis. Thus, it is peculiar
that Conectiv would claim that the 24-hour avergdime is unprecedented.

Conectiv’'s Prehearing Memo is rife with argumehtst are illogical based on the
Compliance Plan it submitted. On page 9, Conesttites that it cannot install SCR and FGD
within the required time frame. However, despitéREC’s contention that this statement is not
accurate, nowhere in Conectiv's Compliance Plars dtogay that Conectiv intends to install
SCRs or FGD. Instead, Conectiv states its intartbidayer other technologies, including
technologies its own consultant claimed could mbieve the necessary emissions reductions
(duct sorbent injection). Apparently Conectivagjeees with more than one of the conclusions
of its consultants. Conectiv indicated as edré/March 2007 regulatory stakeholder group
meeting that layered NQOcontrols and duct sorbent injection were its casifor Edge Moor and
even predicted installation and operation of cdatby 2009. It apparently continues to believe
in this conclusion, because duct sorbent injeasquart of its Compliance Plan. Conectiv also
seems to disagree on the topic of mercury redustiom the Conectiv’'s expert’s report, it is
noted that they have included an evaluation otties of ACI even though they do not think
ACl is necessary to achieve compliance. The regtates that ACI costs are included because
Conectiv disagrees with its conclusion that theyrast necessary, and so Conectiv has
committed to the ACI installation.

Conectiv claims that it had inadequate time to w@mt on the proposed Regulation
1146. Conectiv had actual notice that the Departnméended to take actions if Conectiv did
not voluntarily reduce emission when the Secresa¥Adluntary Reduction letter was sent in
March of 2004. Further, Conectiv participatedha stakeholder meetings to develop the

regulation. In addition, Conectiv attended somalbof the hearings and submitted oral and
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voluminous written comments on the Regulation. € argues that it had insufficient time to
review the Technical Support Document, but moshefinformation it the Technical Support
Document was a compilation/summary of the hugerceobpublicly available information
before the Secretary in a more easily understaedabhion that was produced to help the non-
technical public better understand it.

DNREC followed the appropriate public notice anthenent provisions of the Delaware
Administrative Procedures Act. Z8I. C.8 10115 providing the requirements for adequate
public notice:

“(a) Whenever an agency proposed to formulatepa@dmend or repeal a
regulation, it shall file notice and full text afich proposals, together with copies
of the existing regulation being adopted, amendeeéealed, with the Register
of Regulations pursuant to § 1134 of this title.

(1) The notice shall describe the nature efgloceedings, including a brief
synopsis of the subject, substance, issues, pedsitths of the agency action, a
reference to the legal authority of the agencycteaad reference to any other
regulations that may be impacted or affected byptioposal;

(2) The notices shall state the manner irctvipersons may present their
views: (i) if in writing, of the place to which drthe final date by which such
views may be submitted; or (ii) if at a public hegr the date, time and place of
the hearing. If a public hearing is to be helahspublic hearing shall not be
scheduled less than 20 days following publicatibthe notice of the proposal in
the Register of Regulations.

(b) If a public hearing will be held on the prgjad notice of the time, date, place
and a summary of the nature of the proposal stsltze published in at least 2
Delaware newspapers of general circulation a mimnofi 20 days prior to such
public hearing.

(c) The notice shall also be mailed to all pessaho have made timely written
requests of the agency for advance notice of galation-making proceedings.

DNREC provided the required newspaper notices,itgovided the required publishing of the
entire text of the proposed Regulation 1146 inRkgistrar of Regulations. Consequently,
DNREC has neither failed to provide adequate puisiice nor failed to include Conectiv
throughout the long process and Conectiv seemsetio t® create a procedural error that simply

does not exist.
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Conectiv argues that DNREC acted arbitrarily aagriciously by setting unit specific
annual mass emissions limits that will unnecessasstrict unit operations. Conectiv points out
that if a unit complies with the short-term emissigtandards, it might have to further restrict
emissions in order to meet the annual cap. Tlggmaent relates to Unit 5, where the only short-
term SQ emissions restriction Regulation 1146 imposekas tnit 5 will not be allowed to
burn residual oil with a sulfur content of morena5 percent. The annual S€missions cap
on Unit 5 would thus allow it to run at 24 percehits annual electric generating capacity if it
were strictly fired on residual oil with a 0.5% &ulcontent. Keep in mind that Unit 5 also burns
landfill gas which contains sulfur and natural ¢galthough natural gas has a minimal or
negligible sulfur content). Thus, the more thah€div uses the lower sulfur content fuel such
as 0.3 percent sulfur residual difsyatural gas or landfill gas (whose supply haseased
recently with upgrades to the landfill gas collentsystem and which is anticipated to increase
further with future upgrades), the more hours Ctoneuall be able to utilize Unit 5 while
staying below the annual cap. Further, Conectilccmstall emissions equipment or devices to
actually control its S@emissions, such as FGD technology. FGD scruld@adnblogy has been
applied to residual oil fired units oversees, uee their S@emissions. FGD technology
installation would allow Conectiv to operate Unitvhile staying below its annual S®missions
cap. Consequently, Conectiv is not as restricteitl @gues in its presentation by the annual SO
emission cap on Unit 5. The facts show that Unitilbbe able to operate at its historic high

levels of 24 percent capacity even utilizing the ercent sulfur oft” In reality, it is restricted

0.3 percent sulfur residual oil is available, @dequired by many states, including New York &feiv Jersey.

27 Although Unit 5 is a large unit that is capablecafrying base load, because it is oil or natuaal gnd those fuels
have been more expensive to run, it has neverrtuatly operated at anywhere close to capacityesitghistoric
high levels are equal or less than 24 percentt ®aihighest capacity years are years when (edgpensive)
nuclear plants are not running and it is then dadie to carry some base load. (The grid callsammgr sources
beginning at the least expensive and, as needksifarautilization of the higher costing units.)
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more by the cost effectiveness of purchasing laudur residual fuel oil and gas fuels since
Conectiv's Compliance Plan states that the onlytrobit intends to utilize for S@on Unit 5 is
to receive a lower sulfur content no. 6 residual fail. In fact, this is a good place to point ou
that burning coal is usually associated with high@tution emissions than burning oil.
Nonetheless, the standard in the Regulation akung 0.5 percent sulfur oil actually results in
the emissions from oil exceeding those allowed fomal emissions (since 0.5 sulfur coal
translates approximately into a rate of 0.5 Ib/mm&it SQ) and Regulation 1146 requires the
coal units emissions to be below 0.37 Ib/mmBtu©$ # Phase | and 0.26 Ib/mmBtu of S@
Phase II. Thus, without the annual cap on Unih&,oil unit would actually be allowed to emit
more pollution than the traditionally more pollginoal units. This construct of Regulation
1146 was intentional: to allow the use of highbgiceffective controls at lower capacity factors,
but to require units to meet lower emissions ratethe capacity factors go up.

Conectiv states that it employs more than 108 leespd provides work for numerous
contractors. In total, it says that the Edge Maxounts for over $4.5 million per year in
Delaware state tax revenue and $1.2 million per yeeity, county and school district tax
revenue. The Hearing Officer’s rationales whichrev@dopted by the Secretary indicate that the
Department has considered the cost to the reguésttigtiies in addition to the costs to the state
and people of Delaware if these unhealthy air eonssare not reduced. Nonetheless, Conectiv
asserts an argument that the impacts are too costed in large part on the claims of its expert
report about the costs of compliance. Nonetheféssectiv has not supported this data by
specifying the anticipated life expectancy of itstsi (over which time costs would be spread).
Further, Conectiv has chosen to install mercurytrobsmthat its expert deems not necessary (at a

substantial cost). In addition Conectiv’s ComptiariPlan describes controls that are less
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expensive then those that form the basis for tlsésaaf the expert’s reports. In so doing,
Conectiv completely undermines the credibility tsfexpert and the conclusions relating to cost.

Finally, the grid utilizes power generation fronetleast expensive to the more
expensive. Currently, Conectiv may “enjoy the bhef being able to generate power at less
cost because it is an older, dirtier plant thatsdoa have as many pollution controls to run with
their associated incremental costs. However, DNHE&€S not intend for that to continue to
happen at the expense of the health of its citiz€18$REC does not believe it is reasonable
(either to impacted citizens or to other corpordtieens who have or will be incurring costs to
install controls to reduce their pollution emisgpfor Conectiv to continue to remain one of the
largest pollution sources in Delaware.

Standard of Review

Seven Del. C. § 6008(c), which allows appeal®igoBoard requires that this Board
review the Secretary’s decision based on the reloefare the Secretary. The Board may hear
new evidence if it is relevant or clarifies thossues in the record before the Secretary. The
Regulations are presumed to be valid and the Aapislihave the burden to show that the
regulations are arbitrary and capricious, or adbptghout a reasonable basis in the record.
Further, the Board is required to take due accofitite Secretary’s experience and specialized
competence and of the purposes of Chapter 60 imngék determination.

Conclusion

In this case, Conectiv has not supported its aeguswith sufficient basis to overcome
the presumption that the Regulation’s adoption vedisl or that the Secretary’s decision was
arbitrary or capricious or without a reasonabldsamsthe record. DNREC believes that the

record shows the Secretary’s action in adoptinguReign 1146 was reasonable and well
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grounded in the record before him. DNREC'’s actionsdopting Regulation 1146 to require
emissions reductions from these highly pollutingrses were neither arbitrary nor capricious.
Thus, DNREC asks this Board to affirm the Secréesaagloption of Regulation 1146.

STATE OF DELAWARE
DEPARTMENT OF JUSTICE

IS/ Date: August 14, 2007
Valerie S. Csizmadia, I.D. No. 3937
Deputy Attorney General
102 W. Water Street, 3rd Floor
Dover, DE 19904
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Attorney for State of DNREC
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